Letters
Pass the Fifth

Congratulations on your article on the 5th Amendment C“ Abolish the Fifth Amendment!” by Robert M.
Kaus, December].
It is not necessary to abolish the amendment,
however, merely to stick to its original meaning. An
intelligent judiciary could do this without a constitutional amendment.
SIDNEY HOOK
Stanford, California
Kaus’s article exposes well the flimsy rationale for
the Fifth Amendment’s constitutional protection of
criminals. As an attorney, I frequently encounter
sordid applications of this device. A case I recently
tried in Houston illustrates this point. It involved
possible civil and criminal violations of the antitrust
laws. In a lawsuit on behalf of hundreds of thousands
of purchasers of cardboard boxes who sought compensation for overcharges resulting from price-fixing
activity, almost 180 executives who sold these boxes
refused to answer questions concerning their actions
by claiming that answers would tend to incriminate
them.
WILLIAM H. WHITE
Houston, Texas

The framers of the Bill of Rights were capable of
more subtle reasoning than Kaus gives them credit
for. The principal protection offered by the prohibition of compulsory self-incrimination does not manifest itself when the innocent suspect is actually in the
courtroom; it has more to do with the treatment of the
witness before the trial.
By offering the defendant the option of refusing to
testify, we can protect him from abusive and coercive
police practices before the trial. If police know that the
defendant can simply refuse to take the stand they are
less likely to spend their time trying to influence his
testimony.
TIM WELCH
Georgia
It may well be that a fair-minded and honest
argument can be made for repeal of the self-incrimination clause of the Fifth Amendment. But Kaus’s
principal achievement is to show that he isn’t the one
to make it.
His most egregious error is to make the 1977
Supreme Court decision in the case of &ewer v.
Williams the showpiece of his collection of horrors he
says the amendment has caused. The problem with his
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example is that Williams wasn’t a Fifth Amendment
case at all.
When the Court held that the jury at Williams’s trial
shouldn’t have heard about what he said and did
during his trip with the police from Davenport to Des
Moines, it relied on a different right and a different
amendment. The Court found that the police had
interfered with Williams’s right to counsel under the
Sixth Amendment. It expressly declined to base its
decision on any violations of the Fifth Amendment
Miranda rule. Instead, Williams’s admission
shouldn’t have been introduced at the trial, the Court
said, because “so clear a violation of the Sixth and
Fourteenth Amendments as here occurred cannot be
condoned .”
1 know for a fact Kaus understood that Williams
was a Sixth Amendment case. While working on the
article, he called me to see if I could help provide
examples of outrages the courts have committed in the
name of the Fifth Amendment. As we talked the
Williams case came up, and he agreed that it didn’t
serve his purposes, since it involved the wrong
amendment. Writing as h i does in a town full of
lawyers, how did he think he could get away with it?
WILLIAM J. MERTENS
Washington, D.C.
I read Robert Kaus’s article with interest. It brings
back memories of times when the Fifth Amendment
has been a very important part of our legal and social
structure.
1 am greatly puzzled by the statement the author
makes about me. He says 1 felt “compelled to defend”
the Fifth Amendment against “right-wing critics,”
although I “later recanted.” I know of no basis for the
latter part of that statement. To the best of my
knowledge I have never recanted about the Fifth
Amendment, although there may be difficult questions about its interpretation and application.
TO put it in a nutshell: I would not want to live in a
country which did not have available what we call the
privilege against self-incrimination in the Fifth
Amendment. There are such countries, and they do
not appeal to me.
ERWIN N. GRISWOLD
Washington, D.C.
The author replies:
I refuse to answer on the grounds that it might tend

to incriminate me.
How would you feel if I gave that response to the
charges posed by Mr. Mertens and Mr. Griswold? A
little suspicious, perhaps? Good. That is the basic
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point about the Fifth Amendment. In practice, it
offers powerful protection to the guilty, and virtually
no protection to the innocent. An innocent suspect
does not need the Fifth-indeed, he will seek to
answer as quickly as possible the accusations against
him. 1’11 start with Mr. Griswold.
In a 1960 article, Griswold explained that his 1955
defenses of the Fifth Amendment “were made under
some emotional pressure,” and concluded: “Others
have said, and I think they are right, that the privilege
[against self-incrimination] protects the guilty more
often than it does the innocent. It was a mistake, I now
think, to undertake to defend the privilege on the
ground that it is basically designed to protect those
innocent of crime, at least inany numerical sense. It is
enough to say that the privilege is available to protect
those who are guilty only of heretical and unpopular
beliefs.”
Griswold thus admitted what his (and many other)
McCarthyera defenses of the fifth Amendment had
left unsaid-namely that there is a dramatic distinction between stopping a prosecution directed at
“heretical and unpopular beliefs,” and the use of the
Fifth Amendment to protect those who are guilty of
other, ordinary crimes like robbery and murder.
Unfortunately, Griswold did not draw the logical
conclusion that the use of the Fifth in the ordinary
criminal case-where no McCarthyesque persecution
is involved-is insupportable. Like many lawyers who
have spent their lives expounding and defending the
Constitution, he seems unwilling to imagine an
alternative-in this instance a less sweeping constitutional provision that would protect the local Communist but not the local rapist.
So 1 was guilty, but only of exaggeration, when I
said that Griswold “recanted.” His 1960 retreat was
not quite so dramatic-nor so sensible.
Mertens’s charge raises a point that troubled many
of my lawyer friends, but I stand behind the treatment
of the Williams case in my article. Williams reversed
the conviction of a child-killer who revealed to police
the whereabouts of his victim’s body while riding in a
car from Davenport, Iowa, to Des Moines, where his
attorney was waiting to see him. A detective obtained
the tacit confession by delivering a speech appealing
to Williams’s religious beliefs. The Supreme Court
said it was throwing out this evidence because
Williams had not “waived” his right under the Sixth
.Amendment to have a lawyer present when he was
“interrogated.”
When I talked with Mr. Mertens, I knew that the
majority had labeled Williams a ”Sixth Amendment
case,” although whole forests have been laid waste as

legal writers have tried to make sense out of the
justices’ approach. (Williams is one of those Burger
Court decisions where you long for Woodward and
Armstrong to tell you what was really going on.) At
the time of our conversation, I also believed, as
Mertens reports, that Williams was one outrage that
couldn’t be blamed on the Fifth Amendment.
But the more I read through the cases on police
questioning, the more I became convinced that the
overriding problem was a perverse judicial mentality
regarding criminal confessions. These attitudes, as I
tried to describe them, are rooted in the Fifth
Amendment’s mystical abhorrence of self-incrimination, but they find expression in both standard Fifth
Amendment cases and in cases involving a suspect’s
“right to the presence of an attorney.” The result, 1
argued, is that “judges have created a web of
procedures that ...seem to have as their hidden purpose the maximizing of the number of times when the
Fifth Amendment will be employed by the guilty to
frustrate the police. When a suspect is on the verge of
confessing, the police must warn him not to. At all
times, he is to be whisked as quickly as possible under
the protective wing of a lawyer who will try to prevent
him from opening his mouth.”
I said that in the Williams case “these attitudes came
together most vividly,” and so they did. I didn’t try to
hide the fact that Williams was a “right to counsel”
case. (I explicitly stated the Court declared that
Williams’s confession “should not have been admitted
into evidence because the government had not met ‘its
heavy burden of showing a.. .waiver by Williams of
his right to legal representation.”’)
What I was trying to avoid was the lawyer’s
tendency to label cases as either “a Fifth Amendment
case” or “a Sixth Amendment case” as if the two had
nothing to do with each other. The existence of the
Fifth Amendment has everything to do with what the
Sixth Amendment’s “right to counsel” means in
practice. Specifically, the Fifth Amendment makes
life easy for a suspect’s counsel-all he has to do when
he arrives at the police station is tell his client to shut
up. There is no “down side” risk to giving this advice,
since the Fifth Amendment also prohibits a jury from
concluding that a suspect’s failure to come forward
immediately with an alibi is in any way suspicious.
Not just the Sixth Amendment, but our whole system
of police and defense strategy, is structured around
these basic facts of Fifth Amendment life.
The Williams case remains a perfect illustration of
how this system works. Williams initially surrendered
to the Davenport police as part of a “deal” between
them and his Des Moines attorney. The deal was that
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(continued)

Williams would surrender, but the police would not
“interrogate” him until he had been driven to Des
Moines to converse with the lawyer. Then, as summarized by Justice Thurgood Marshall, “the location
of the body would be revealed to police.. . .[Williams’s
lawyer] would learn it from his client and then he
would lead police to the body. Williams would
thereby be protected by the attorney-client privilege
from incriminating himself by directly demonstrating
his knowledge of the body’s location.”
Nice deal, huh? Justice Marshall (and here is the
attitude I’m talking about) seemed to think it was a
wonderful arrangement. All it would have done, after
all, is prevent the most powerful piece of evidence of
the killer’s guilt from being usedat trial (“protected by
the attorney-client privilege”) and force the police to
delay from three to eight hours the search for an
innocent young girl who might have still beenalive but
freezing to death in the winter night.
Why was Williams’s lawyer able to extort this
grotesque agreement, and why did it seem like a
perfectly normal negotiation to the majority of the
Supreme Court? Answer: not the Sixth Amendment,
but the Fifth. The Fifth Amendment put Williams’s
lawyer in the driver’s seat. He could, by advising his
client to keep quiet, prevent the police from ever being
told by Williams of the body’s location-prevent them
from even asking Williams about his possible relation
to the crime. Under the circumstances, a delay of
several hours may have been the best the police could
get-though it is understandable that they tried to
jump the gun and bend the agreement by appealing to
Williams to confess during the long car ride.
The point is not, then, that the “Sixth Amendment”
Williams case would have been decided differently if
we didn’t have the Fifth Amendment. The point is that
cases like Williams would not happen in the first
place. Imagine, if you will, a suspect who turns up at
the police station and is given, instead of the familiar
Miranda warnings (“you have the right to remain
silent; you have a right to an attorney,” etc.) a speech
that goes something like this:
“We are allowed by law to ask you relevant
questions in a reasonable manner. You have an
absolute right to refuse to answer our questions, and
under the Constitution no attempt may be made to
coerce you into answering them. If any police officer
abuses you, either physically or psychologically, you
may sue him and recover damages that may total
many thousands of dollars. In order to further insure
that no such thing occurs, you are entitled to the
presence of an attorney while we question you. But
although you don’t have to answer o u r inquiries, keep
4

in mind that you may ultimately be called to testify at
a trial or before a grand jury, and your failure to
provide answers today may look suspicious at that
later date.”
I find it impossible to see how such a system would
threaten a suspect in any way that should disturb us.
What it would do, however, is make a defense
attorney’s life extremely difficult. No longer could he
demand that the police stop questioning his client. He
would not have the bargaining power to force
elaborate “deals” to protect the suspect from the
evidence. An attorney might even have to sit and
watch while his client actually answered the relevant
questions. (How would it look to ajury later on if the
police asked Williams what he had been doing on the
day of the crime and, after a huddle with his client,
Williams’s lawyer said, “We’d rather not talk about
that one”?) Finally, the police wouldn’t feel the need
themselves to resort to ruses-like long car rides-as
an excuse to isolate suspects from their lawyers. A
lawyer could, if necessary, have been allowed to ride
along with Williams, without fear that the lawyer
could veto any questioning. And the police could
appeal to Williams’s conscience all they wanted. In
short, Williams would have been a routine murder
conviction, not a Supreme Court cause celebre.
I do not agree with Mr. Welch that such a system,
freed from the unnecessary protections afforded the
guilty by the Fifth Amendment, would encourage the
police to abuse the innocent (or the guilty, for that
matter). On the contrary, it is precisely because the
police now “know that the defendant can simply
refuse to take the stand” that they are likely to spend
the time before trial trying to coerce a confession from
him. The police abuses that Miranda was designed to
prevent occurred, after all, under the Fifth Amendment regime, where every detective knew that the
orderly processes of questioning under oath were
useless for getting any information out ofa defendant.
Finally, let me disagree with Mr. Hook. There
seems no doubt that the “original meaning” of the
Fifth Amendment was that an accused, unless he
volunteers, should not be subject to questioning under
oath at a criminal proceeding. My argument is that
this is precisely what should happen. So I don’t see
how the change could be accomplished without either
amending the Fifth Amendment or deliberately ignoring its unfortunate “original meaning.” It is comforting to pretend that all of the problems in our
constitution are the result of silly judicial perversions
of the Founding Fathers’ immutable wisdom. It just
isn’t true. The Fathers made some mistakes, and the
Fifth Amendment is one of them.
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CHOOSE
THAT’S
Today, choosing the right kind of mortgage is as important as choosing the right
house. The 30-year, fixed-rate loan has been joined by a variety of new types of
mortgages, designed to help home buyers and lenders cope with rapidly
changing interest rates.

THE
STANDARD
MORTGAGE

Many lenders still offer the fixed-rate, 30-year mortgage. Since it’s issued at an
interest rate that stays the same over the life of the loan, your monthly
payments (principal and interest) remain constant. However, in exchange for
the assurance of level payments, interest rates may be higher for these
mortgages than for the newer types.
Government-backed FHA and VA mortgages have fixed rates which may
be lower than conventionally financed loans, but lenders usually compensate
by charging “points” to the seller. (A point equals 1%of the mortgage.) The
seller may therefore be less willing to negotiate on his asking price.

GRADUATED
PAYMENT
LOANS

One of the new kinds of loans, the Graduated Payment Mortgage (GPM),is set ’
up so that monthly payments start out lower and then increase gradually to a predetermined limit that is higher than for level-payment mortgages. GPMs permit
buyers who expect their future income to increase to qualify for larger loans.

MORTGAGES WITH
CHANGING RATES

Another new type of loancomes in a variety of forms, called adjustable rate,
variable rate a-renegotiated rate mortgages. They all work basically the same
way: their interest rates will go up or down, within stated limits, over the term
of the loan. The amount of the adjustment depends upon changes in prevailing
interest rates. Lenders frequently offer lower initial rates on these loans than
for standard fixed-rate mortgages.

ASK QUESTIONS
UNTIL YOU’RE SURE

Choosing the right kind of mortgage is more complicated and probably more
important now than ever before. It makes sense to talk to someone experienced
in real estate, to ask lots of questions all along the way, and to compare the
offerings of all types of lenders, such as savings and loan associations, banks,
mortgage companies and credit unions.
For additional information to help you shop for a mortgage to fit your
particular needs, write for our free booklet.

WHAT IS
FANNIE MAE?

Fannie Mae, the Federal National Mortgage Association, is a shareholder-owned
corporation which helps meet people’s housing needs by supplying money to
the home mortgage industry. We do not make loans directly to consumers. But
by purchasing mortgages from local lenders, we replenish their funds for
further lending.
Since becoming a private corporation in 1968, Fannie Mae has invested
in housing for more than three million American families. Federal National
Mortgage Association, 3900 Wisconsin Avenue, N.W., Washington, D.C. 20016.

FANNIE M A E America’s Mortgage Resource
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I f you want to understand
the very essence of
Washington, attend carefully
to this story. It involves an
old friend of mine who, from
time to time, acts as a
lobbyist for various clients,
and a wise old congressional
leader who knows practically
everything there is to know
about the city and its ways.
My friend had sought the
leader’s help in the early
stages of getting a bill passed
for one of his richer clients.
After the initial help was
given, the ball began to roll
so well that the bill was
passed without any further
contact between the leader
and my friend. Then one day
they ran into each other at a
party. The-leader said to my
friend, “Why did you get that
bill through so fast? Now
your client pays you and
that’s that. You have to
stretch these things out so
your meter can keep running.
Have a committee hearing in
one session, get the bill out of
committee in the next, and
get it passed in a third. Don’t
spoil the client with quick
success. It’s not good for your
pocketbook.”. . .
The leader’s advice was
Washington speaking. Stretch
it out. That is what makes
your j o b last. That’s how
temporary government
agencies live on and on. It is
probably true in my friend’s
case that he not only cost
himself money but also
deprived his opposition
lobbyists of income and the
8

staffs of the House and
Senate committees and the
federal agencies involved of
one of their excuses for
being. . . .
I a m reminded of another
great Washington principle by
the appointment of Fred
Fielding as White House
counsel. Fielding, you will
recall, was John Dean’s
assistant in the good old days
of Watergate. Dean describes
how, when Fielding joined
the office, Dean called him in
and said:
“‘Fred, I think we have to
look at our office as a small
law firm a t the White House.
We have to build our law
practice like any other law
firm. Our principal client, of
course, is the president. But
to convince the president that
we’re not just the only law
office in town but the best,
we’ve got to convince a lot of
other people first. Haldeman,
Ehrlichman, and the others
who surround the president.
Here’s how we can d o it.’
“Our conflict-of-interest
duties were the key. The work
was complicated and boring,
but I had already sensed that
it would produce new
business. ‘It seems that when
you really get to know a

man’s personal financial
situation,’ [Dean] said, ‘and
then candidly discuss his j o b
here to determine if he has
any complaint, you can end
up in his confidence if you
play it right. And once you’re
in his confidence, he sends
you business.’ ”
Dean puts the matter
delicately. The truth is that
the guy is scared of you. You
know things about him he
doesn’t want everyone to
know. So of course he sends
his business to you. He wants
to keep you happy.
There are earnest young
lawyers in offices all over
Washington thinking of ways
to get business for themselves.
A tactic more common than
Dean’s is to convince the
client, whether he be a
government or corporate
official, that his problem has
a legal aspect, whether it does
or not. As soon as you get
your hands on the problem,
you of course make sure that
it does have a legal aspect-in
fact lots of them, enough t o
keep you busy for a long
time.. .
I n recent years I have not
been a great admirer of the
work of Evans and Novak.
But in January they wrote
what is by far the most
insightful article I’ve read
a b o h Ronald Reagan. Since
it appeared only in the
magazine section of a local
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