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to less constitutional protection, than pornography, obscenity, topless dancing, flag burning, and other forms
of sacrosanct expression. Even libelous speech can’t be
enjoined in advance. But casual workplace banter can,
if it offends the right ethnic or racial group! Aguihr is a
stunning example of Republican judges saluting politically correct fashion in place of the law.

T

HE COURT’S
controversial ruling in Aguihr
was 4-3; any of the Republican-appointed
judges could have altered the result. The issue is not whether boorish remarks are rude
and discourteous - they are - or whether workplace
harassment violates the law. The Legislature has determined that it does. The issue is whether courts should
be able to enjoin an amorphous category of speech that
has not y e t occurred, Remarkably, the majority asaid
“yes,” ignoring decades of precedent. Justices Stanley
Mosk, Joyce Kennard, and Janice Brown disagreed and
wrote separate dissents. Mosk observed that “ [almong
our most cherished constitutional principles is that

speech - even if offensive - should be protected unless, and until, it produces a demonstrable harmful effect.” Brown’s dissent was characteristically pungent:
I can think of no circumstance in which this court
has brushed aside such an important constitutional protection as the right to free speech on the basis of so little
analysis or authority .... Indeed, if applied generally, the
plurality’s rule would create the exception that swallowed the First Amendment ....
Every age has its fashionable ideas and its disfavored
ideas. In the early part of this century, the public was
particularly thin-skinned about communism. Courts
tried to prohibit and punish the dissemination of communist ideas, but the United States Supreme Court
struck down these decisions with a resounding no ....
But today this Court reopens the door to censorship
with a resounding yes. The Legislature is now free to
prohibit the expression of ideas it dislikes, and courts
can enforce these prohibitions with injunctions.
None of us on this Court condones ethnic and racial
discrimination in the workplace, but the issue in this
case is speech, not just discrimination. Speech is un-
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