Environment

he was one of the leading voices of the
Religious Right, and he used his time
slot to attack the liberal reporter Fred
Cook. When Cook demanded a right to
reply, the station offered to sell him 15
minutes of airtime for $7.50, the same
price Hargis had paid for his 15 minutes,
but Cook wanted free access. The FCC
told Red Lion that it had to give Cook
what he wanted. Red Lion took the government to court, arguing that the order
violated the station’s First Amendment
rights.
The case eventually reached the
Supreme Court, which ruled in 1969’s
Red Lion v. FCC that the Fairness Doctrine is consistent with the First Amendment because the “First Amendment
does not protect private censorship by
broadcasters who are licensed by the
Government to use a scarce resource
which is denied to others.” Writing for
the majority, Justice Byron White
announced that the “danger that
licensees will eliminate coverage of controversial issues” was “at best speculative,” and argued that the important
rights in question belonged to “the viewing and listening public,” not the people
speaking on the air.
He also echoed the Federal Radio
Commission’s original rationale for preferring “general public service” stations
to “propaganda” outlets. “Where there
are substantially more individuals who
want to broadcast than there are frequencies to allocate,” wrote White, “it is
idle to posit an unabridgeable First
Amendment right to broadcast comparable to the right of every individual to
speak, write, or publish.”
Red Lion remained law until the
Reagan era, when the FCC studied the
effects of the doctrine and issued a blistering report in 1985. In practice, the
agency found, the rule “actually inhibits
the presentation of controversial issues
of public importance.” Two years later,
the regulation was repealed.

The result was a renaissance of opinionated, controversial broadcasting, in
the form of the talk-radio boom. Suddenly it was far less risky to put political
programs on the air. It was even profitable. The new talk shows tended to tilt
to the Right, and they played a key role
in the Republican victories of 1994. But
not everyone was a Red Team loyalist. In
1996, for example, nearly 70 hosts, some
quite prominent, endorsed the Libertarian Party’s presidential candidate.
Talk radio’s very format encouraged
audiences to stop their passive listening,
pick up the phone, and join the conversation; while some hosts prefer to bully
dissenting callers, others welcome the
debate. And while the form certainly has
its limits, it helped pave the way for the
even more diverse and participatory
world of the blogosphere.
A revived Fairness Doctrine wouldn’t
just rein in the Fox-style right-wing
shows that irk people like Dennis
Kucinich. It would deliver a harsh blow
to the “progressive talk” format that has

emerged in the last few years as an alternative to Rush Limbaugh and his imitators. It would be a harsh blow, in fact, to
any station that programs from a particular point of view. As in the ’20s, the
likely result would not be an increase in
the opinions heard on the air but a
decrease in the number of stations willing to air controversial opinions at all.
When Fred Friendly interviewed Reverend Hargis, the evangelist described
the Fairness Doctrine as a law the “leftinclined use to keep the right wing off
the air, and which the right wing uses to
silence the left. What good is that? It can
be used to keep everybody off the air.” If
that’s what Kucinich wants, the Fairness
Doctrine is a perfect tool to make the
media even more homogeneous. If it
isn’t, he should drop this idea as
promptly as possible.
Jesse Walker is managing editor of
Reason and author of Rebels on the
Air: An Alternative History of Radio in
America.

Landof theFree
Private solutions propel the conservation boom.
By G. Tracy Mehan III
W I L L R O G E R S reportedly said, “Buy
land. They ain’t makin’ any more of the
stuff.” This has long been sound advice
for making money. Of late, it has also
become a call for the conservation of
nature and its supporting landscapes.
Throughout the nation, countless
forests, prairies, farms, and ranches in
the path of urbanization are being gobbled up in a real-estate boom that defies
gravity. Intense development paves paradise at astonishing speed.

In the Chesapeake Bay watershed,
encompassing parts of six states and the
District of Columbia, population growth
increased impervious surfaces—roads,
sidewalks, parking lots, and roofs—
from 611,017 to 860,004 acres between
1990 and 2000. At that rate, an additional
250,000 acres will become impervious
by 2010 as exceptional economic growth
and the quest for prime real estate usher
in their usual attendants: traffic congestion, deforestation, polluted runoff, and
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the loss of natural systems—terrestrial
and aquatic.
The difficulty lies in mitigating the
impact of an open and robust economy
on land and water. How do we conserve
the natural world without hobbling a
free market and private property rights,
which are the foundation of economic
and civil liberties?

water, plants, animals, and people
across the landscape.
According to Professor Eric T. Freyfogle of the University of Illinois College
of Law, Leopold had to confront the mismatch of benefits and costs of private
conservation: the benefits were spread
mostly throughout the community, but
the costs remained with the landowner.

that mediate between lone individuals
and centralized government:
Americans of all ages, all conditions, and all dispositions constantly form associations. They
have not only commercial and
manufacturing companies, in
which they take part, but associations of a thousand other kinds,
religious, moral, serious, futile,
general or restricted, enormous or
diminutive. The Americans make
associations to give entertainments, to found seminaries, to
build inns, to construct churches,
to diffuse books, to send missionaries to the antipodes; in this
manner they found hospitals, prisons, and schools. If it is proposed
to inculcate some truth or to foster
some feeling by the encouragement of a great example, they form
a society. Whenever at the head of
some new undertaking you see the
government in France, or a man of
rank in England, in the United
States you will be sure to find an
association.

HOW DO WE CONSERVE THE NATURAL WORLD WITHOUT HOBBLING A FREE MARKET
AND PRIVATE PROPERTY RIGHTS?
Many conservationists bemoan the
lack of federal solutions to the challenge
of land development, especially in the
coastal counties where more than 50
percent of Americans live. But their
Beltway blinders leave them oblivious
to countervailing movements—one
based in the private sector, the other in
state and local government—that are
gaining momentum.
Across the country, a proliferation of
private land trusts protects an increasing amount of acreage through freemarket tools including conservation
easements, outright purchase, and civic
education. The trend taps deep principles in the American tradition: philanthropy, collaboration, and social solidarity, which overcome the tension
between individualism, insufficient for
the task of stewardship on the scale of
landscapes or watersheds, and government regulation.
In 1949, ecologist Aldo Leopold published a collection of essays, A Sand
County Almanac and Sketches Here
and There, in which he called for a “land
ethic,” a moral guide for individual
landowners in the stewardship of their
property for the benefit of themselves,
human and natural communities, and
future generations. He sought to ensure
“land health,” which he envisioned as
allowing for “self-renewal” in the soils,
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He cites an unpublished manuscript,
Conservation and Politics, in which
Leopold vents his frustration over the
lack of success in getting private
landowners to practice conservation
absent the subsidies or coercion of government programs:
‘How can private landowners be
induced to use their land conservatively?’ Leopold repeatedly asked
himself. ‘This question heretofore
determined only the choice of
method for executing a conservation program (for example, the
choice between education, subsidy, compulsion, or public ownership). Now, it seems to me, it takes
rank with technological unemployment as one of the critical tests of
“The American Way”.’
Besides misconstruing the impacts of
technology on overall employment,
Leopold fell prey to a false, binary
choice between government intervention and exclusively individual action.
He would have benefited from a familiarity with Alexis de Tocqueville, one
Frenchman who will never go out of
fashion in this country.
In his 1835 masterpiece, Democracy
in America, Tocqueville discerned the
American genius for forming voluntary
associations, intermediate institutions
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The incredible growth of the private
land-trust movement is overcoming
Leopold’s dilemma consistent with Tocqueville’s insights into the American
character. It is the collaboration of private actors utilizing voluntary means to
achieve socially beneficial goals.
The first land trust was established in
1891, in Massachusetts, by the landscape architect Charles Eliot, to preserve 20 acres of woodland. By 1950,
there were still only 53 such trusts in 26
states. Today, there are trusts or conservancies in all 50 states, the District of
Columbia, and Puerto Rico.
The recent 2005 National Land Trust
Census, released Nov. 30, 2006, breaks
all previous records. Total acres conserved by local, state, and national
trusts has doubled to 37 million acres
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over the past five years—an area 16
times the size of Yellowstone National
Park. Moreover, the number of land
trusts has grown to 1,667, a 32 percent
increase, over the same period.
State and local land trusts, excluding
large national organizations such as The
Nature Conservancy or the Conservation Fund, doubled their conservation
acres from 6 million to 11.9 million
acres, an area twice the size of New
Hampshire—an impressive indicator of
the local character of this trend.
The census further reveals that state
and local land trusts increased acreage
protected by conservation easements
by 148 percent. These easements—particularly beneficial to family farmers
who seek to conserve working farms,
ranches, or timberlands—are voluntary agreements that allow owners to

Fortunately, the census found that over
$1 billion in endowments have been
established, and the average annual
operating budget of land trusts
increased 63 percent as of 2005.
An example of such expanded stewardship efforts, beyond simply purchasing land and easements, is the Growing
Native program of the Potomac Conservancy, where I serve on the board of
directors. This past year, with the support of Ford, over 6,000 volunteers collected 23,000 pounds of hardwood
acorn seeds for reforestation efforts
throughout the watershed.
The other grassroots conservation
movement gaining ground, so to speak,
is a consequence of America’s federal
system, which protects the vital sphere
of state and local government. Here the
proximity of neighbors and a sense of

IF THE NATION’S LAND TRUSTS MAINTAIN THE CURRENT RATE OF 6 MILLION NEW
CONSERVED ACRES IN FIVE YEARS, A TOTAL OF 43 MILLION ACRES COULD BE
CONSERVED BY 2010, AN AREA THE SIZE OF FLORIDA.
retain rights to the land while restricting development. They also provide
substantial tax incentives. This may
partially explain why the American
West is the fastest-growing region for
land protection.
If the nation’s land trusts maintain the
current rate of 6 million new conserved
acres in five years, a total of 43 million
acres could be conserved by 2010, an area
the size of Florida. By 2015, 49 million
acres would be conserved. “Given the
exponential growth we have seen historically and in this latest five-year period,
these projections can be characterized as
conservative,” the census reports.
But buying land and easements is
only part of the challenge. Land trusts
need to manage that land and honor
their responsibilities of stewardship.

place allow for freedom of action springing from an organic community consensus unimaginable in Washington.
The last election is a case in point.
According to the Trust for Public Lands,
there were 130 conservation funding
measures on the ballot, of which 104
passed, authorizing $6.4 billion in new
funding—a success rate of 80 percent.
This was the most money ever raised for
conservation in a November election,
and both red states and blue states
joined in. Salt Lake County, Utah
endorsed a $48 million bond issue by 71
percent. Six city and county measures in
Texas, totaling $685 million for parks
and conservation, won with more than
61 percent of the vote. Ravalli County,
Montana, approved a $10 million bond,
58-42 percent.

As with the land-trust movement, this
wave of local conservation funding has
a long pedigree in the United States. In
1896, Seattle developed a long-term plan
to gain ownership of the entire Cedar
River Watershed to protect its major
drinking water sources. It now owns
100,000 acres and is restoring old logging roads to reduce sediment running
off into its water supply. And in 1892,
New York created Adirondack Park, six
million acres divided between protected
areas and private land.
The efflorescence of grassroots conservation represents an affirmation of
the nation’s articulated federal system
and the principle of subsidiarity. Like
the burgeoning trust movement, it recognizes that the protection of landscapes and watersheds is not Washington’s exclusive responsibility or
prerogative.
Fifty-eight years have passed since
Aldo Leopold summoned Americans to
embrace a land ethic in an attempt to
reconcile the conflict between John
Muir’s preservationism and Gifford
Pinchot’s utilitarianism at the core of
the early conservation movement. Pinchot, the first chief of the U.S. Forest
Service, saw conservation primarily as
the scientific management of public
lands by the federal government. But
Leopold pined for a private ethic of
stewardship on the part of individual
landowners.
He may finally be getting his wish, as
we witness the success of collaborative
efforts of conservation, private and nonfederal in character.
G. Tracy Mehan III served as associate
deputy administrator and assistant
administrator for water at the EPA. He
is a principal with The Cadmus Group,
Inc., an environmental consulting firm
in Arlington, Virginia, and an adjunct
professor at George Mason University
School of Law.
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Working for the Clampdown
What might the president do with his new power to declare martial law?
By James Bovard
HOW MANY PIPE BOMBS might it take
to end American democracy? Far fewer
than it would have taken a year ago.
The Defense Authorization Act of
2006, passed on Sept. 30, empowers
President George W. Bush to impose
martial law in the event of a terrorist
“incident,” if he or other federal officials
perceive a shortfall of “public order,” or
even in response to antiwar protests
that get unruly as a result of government
provocations.
The media and most of Capitol Hill
ignored or cheered on this grant of
nearly boundless power. But now that
the president’s arsenal of authority is
swollen and consecrated, a few voices
of complaint are being heard. Even the
New York Times recently condemned
the new law for “making martial law
easier.”
It only took a few paragraphs in a
$500 billion, 591-page bill to raze one of
the most important limits on federal
power. Congress passed the Insurrection Act in 1807 to severely restrict the
president’s ability to deploy the military
within the United States. The Posse
Comitatus Act of 1878 tightened these
restrictions, imposing a two-year prison
sentence on anyone who used the military within the U.S. without the express
permission of Congress. But there is a
loophole: Posse Comitatus is waived if
the president invokes the Insurrection
Act.
Section 1042 of the Defense Authorization Act of 2006 changed the name of
the key provision in the statute book
from “Insurrection Act” to “Enforce-
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ment of the Laws to Restore Public
Order Act.” The Insurrection Act of 1807
stated that the president could deploy
troops within the United States only “to
suppress, in a State, any insurrection,
domestic violence, unlawful combination, or conspiracy.” The new law
expands the list to include “natural disaster, epidemic, or other serious public
health emergency, terrorist attack or
incident, or other condition”—and such
“condition” is not defined or limited.
These new pretexts are even more
expansive than they appear. FEMA proclaims the equivalent of a natural disaster when bad snowstorms occur, and
Congress routinely proclaims a natural
disaster (and awards more farm subsidies) when there is a shortfall of rain in
states with upcoming elections. A terrorist “incident” could be something as
stupid as the flashing toys scattered
around Boston last fall.
The new law also empowers the president to commandeer the National
Guard of one state to send to another
state for up to 365 days. Bush could
send the Alabama National Guard to
suppress antiwar protests in Boston. Or
the next president could send the New
York National Guard to disarm the residents of Mississippi if they resisted a
federal law that prohibited private ownership of semiautomatic weapons. Governors’ control of the National Guard
can be trumped with a simple presidential declaration.
The story of how Section 1042
became law vivifies how expanding
government power is almost always
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the correct answer in Washington.
Some people have claimed the provision was slipped into the bill in the
middle of the night. In reality, the
administration clearly signaled its
intent and almost no one in the media
or Congress tried to stop it.
The Katrina debacle seems to have
drowned Washington’s resistance to
military rule. Bush declared, “I want
there to be a robust discussion about
the best way for the federal government, in certain extreme circumstances, to be able to rally assets for the
good of the people.” His initial proposal
generated a smattering of criticism and
no groundswell of support. There was
no “robust discussion.” On Aug. 29,
2006, the administration upped the ante,
labeling the breached levees “the equivalent of a weapon of mass effect being
used on the city of New Orleans.”
Nobody ever defined a “weapon of mass
effect,” but the term wasn’t challenged.
Section 1042 was supported by both
conservatives and liberals. Sen. Carl
Levin (D-Mich.), the ranking Democratic
member on the Senate Armed Services
Committee, co-wrote the provision
along with committee chairman Sen.
John Warner (R-Va.). Sen. Ted Kennedy
openly endorsed it, and Rep. Duncan
Hunter (R-Calif.), then-chairman of the
House Armed Services Committee, was
an avid proponent.
Every governor in the country
opposed the changes, and the National
Governors Association repeatedly and
loudly objected. Sen. Patrick Leahy (DVt.), the ranking Democrat on the
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